
 

 

 

BROAD AND CASSEL 
One Biscayne Tower, 21st Floor, 2 South Biscayne Boulevard, Miami, Florida 33131 

 

UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF FLORIDA 

CASE NO. 2:09-CV-445-FtM-99SPC 

 

DANIEL S. NEWMAN, as Receiver for 

Founding Partners Capital Management Company; 

Founding Partners Stable-Value Fund, L.P.; 

Founding Partners Stable-Value Fund II, L.P.; 

Founding Partners Global Fund, Ltd., and 

Founding Partners Hybrid-Value Fund, L.P., 

 

    Plaintiff, 

v. 

 

SUN CAPITAL, INC., a Florida corporation, 

SUN CAPITAL HEALTHCARE, INC., a  

Florida corporation, and HLP PROPERTIES 

OF PORT ARTHUR, LLC, a Texas limited 

liability company, 

 

    Defendants. 

_______________________________________/ 

 

RECEIVER’ S MOTION FOR LEAVE TO FILE AMENDED COMPLAINT  

 

DANIEL S. NEWMAN, solely in his capacity as duly appointed Receiver (“Receiver”) 

for Founding Partners Capital Management Company, Founding Partners Stable-Value Fund, 

L.P., Founding Partners Stable-Value Fund II, L.P., Founding Partners Global Fund, Ltd., and 

Founding Partners Hybrid-Value Fund, L.P. (collectively, the “Receivership Entities”), by and 

through undersigned counsel and pursuant to Fed. R. Civ. P. 15, hereby moves for leave to file a  

proposed First Amended Complaint in this action, a copy of which is attached hereto as Exhibit 

1, and in support thereof states as follows: 
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INTRODUCTION 

 The Receiver seeks to amend the Complaint in this action to add claims and add parties.  

The new claims and parties are the result of the discovery obtained in this case during the 

expedited discovery period on Defendants’ Motion for Preliminary Injunction and of the  

Receiver’s continuing investigation and analysis.   The proposed First Amended Complaint 

asserts new claims against new parties that are the recipients and repositories of diverted 

Receivership assets. 

MEMORANDUM OF LAW 

 Pursuant to Fed. R.Civ. P. 15(a), leave to amend “shall be freely given when justice so 

requires.”  The policy of the federal rules “is to permit liberal amendment to facilitate 

determination of claims on the merits[.]”  Dussouy v. Gulf Coast Investment Corp., 660 F.2d 

594, 598 (5th Cir. 1981).  Thus, “absent undue delay, bad faith or repeated failure to cure 

deficiencies…or undue prejudice to the opposing party, the leave sought should be freely given.”  

Marco’s Franchising, LLC v. Marco’s Italian Express, Inc., 239 F.R.D. 686, 688 (M.D.Fla. 

2007); see also United States v. Palmetto Government Benefits Administrators, 477 F.Supp. 2d 

1187, 1197 (S.D.Fla. 2007) (citing Foman v. Davis, 371 U.S. 178, 182 (1962) for the proposition 

that “leave to amend must be granted absent a specific, significant reason for denial.” (emphasis 

in original)).  

 The Receiver seeks leave to file the proposed First Amended Complaint attached hereto 

as Exhibit 1.  A summary of the changes in the proposed First Amended Complaint follows: 

• The original claims against the Existing Defendants (Sun and HLP Properties of 

Port Arthur, LLC (“HLP”) have not changed from the original Complaint, except 

to the extent they have been updated with new information and analysis. 
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• Based on new allegations of alter ego, the First Amended Complaint includes 

additional defendants to the breach of contract claims that were pleaded in the 

initial Complaint.    

 

• The original claims for replevin and foreclosure claims in the initial Complaint 

are substantially the same as in the proposed First Amended Complaint. 

 

• The proposed First Amended Complaint includes a new claim against Sun Capital 

Healthcare, Inc. for breach of a note that came due in January 2010. 

 

• The claim against Sun Capital Healthcare, Inc. and Sun Capital, Inc. aiding and 

abetting breaches of fiduciary duty from the initial Complaint has been updated 

with new information.  In addition, the proposed First Amended Complaint 

includes new defendants in this claim. 

 

• The fraudulent transfer claims have been updated and revised.  New defendants 

have been added. 

 

• The proposed First Amended Complaint includes new claims for conversion and 

unjust enrichment against Existing Defendants and new proposed defendants. 

 

• The proposed First Amended Complaint includes new claims of fraudulent 

inducement and breach of contract based on events that took place on and after 

July 19, 2009. 

 

A. The Receiver Has Not Unduly Delayed in Seeking to Amend 

The Receiver seeks to file an Amended Complaint in accordance with the Court’s 

deadline for adding parties and amending pleadings.  See Scheduling Order (D.E. 113), at 1; see 

also Warfield v. Stewart, 2009 WL 425996, at *5 (M.D. Fla. Feb. 20, 2009) (ordering that 

motion for leave to amend filed within the Court’s own deadlines should be granted). 

The Receiver has not delayed in seeking to amend.  In Warfield, 2009 WL 425996, at *3-

4, this Court permitted the plaintiffs to amend their complaint to reflect additional evidence 

learned during the course of discovery.  Specifically, after the initial complaint was filed, 
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plaintiffs discovered additional critical misrepresentations and omissions by defendants, and thus 

sought to amend the complaint to add additional claims based on this newly discovered evidence.  

Id. at *4.  The Court agreed with plaintiff’s position and permitted amendment to assert new 

claims and theories.  Id.; see also Taylor v. Florida State Fair Authority, 875 F.Supp. 812, 815 

(M.D.Fla. 1995) (permitting amendment of complaint on the basis of newly discovered evidence, 

where litigation was still in early stages).  This Court should reach the same conclusion, and 

allow the Receiver to file the attached Amended Complaint. 

B. No Other Basis Exists for Denial of Leave to Amend 

The only other articulated reasons for denial of a motion for leave to amend – repeated 

failure to cure deficiencies, or undue prejudice to the opposing party – are not present in this 

case.   

First, there has been no “repeated failure” to cure any deficiencies in the initial 

Complaint.  The Receiver has not previously moved to amend.  The Existing Defendants have 

never moved to dismiss the initial Complaint based on any such deficiencies and never suggested 

any pleading defects in the initial Complaint.   

Second, the Existing Defendants would not be prejudiced by any amendment to the 

Complaint.  Some of the new claims that have been added are asserted against the Existing 

Defendants, but the case is still in its early stages, with trial scheduled roughly 14 months from 

now.  D.E. 113, at 2; see Taylor, 875 F.Supp at 815 (where trial was scheduled for 13 months 

after order granting leave to amend, no prejudice could be said to result from amendment).  

Moreover, the Existing Defendants cannot possibly be prejudiced by the addition of claims that 

their own testimony and documentary evidence have unearthed. 
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Finally, with respect to the claims asserted against new parties, the Existing Defendants 

are not prejudiced by the addition of these claims.  In fact, while these new claims could 

potentially be asserted in a separate lawsuit, it would defeat the principles of judicial economy 

because the claims arise out of the same or related transactions and occurrences.  See, e.g., 

Gropp v. United Airlines, Inc., 847 F.Supp. 941, 946 (M.D.Fla. 1994) (“a second case on the 

Court’s docket involving claims which arise out of the same transactions or occurrences…is a 

detriment in that it defeats the Court’s ability to manage its docket in a most efficient manner.”).  

As such, no prejudice to the Existing Defendants would result from the proposed amendment. 

CONCLUSION 

 For the foregoing reasons, Plaintiff respectfully requests this Court to grant this Motion 

for Leave to File Amended Complaint, to accept the proposed First Amended Complaint 

attached hereto as Exhibit 1 and deem same to have been filed, and to grant any further relief this 

Court deems just and proper. 
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CERTIFICATE OF CONFERRAL 

 Pursuant to Local Rule 3.01, undersigned counsel certifies that he has conferred with 

counsel for the Existing Defendants regarding the issues raised in this motion, and counsel for 

the Existing Defendants has advised of Existing Defendants’ opposition to the relief sought 

herein. 

Respectfully submitted, 

 

     BROAD AND CASSEL 

One Biscayne Tower, 21
st
 Floor 

2 S. Biscayne Boulevard 

Miami, FL  33131 

Telephone:  (305) 373-9400 

Facsimile:   (305) 995-9443 

 

By: /s/ Jonathan Etra    

Jonathan Etra, Esq. 

Florida Bar No. 0686905 

Counsel for Plaintiff 

CERTIFICATE OF SERVICE 

 I hereby certify that on March 1, 2010, I electronically filed the foregoing document with 

the Clerk of the Court using CM/ECF.  I also certify that the foregoing is being served this day 

on all counsel of record identified on the attached Service List in the manner specified, either via 

transmission of Notices of Electronic Filing generated by CM/ECF or in some other authorized 

manner for those counsel who are not authorized to receive electronically Notices of Electronic 

Filing. 

 

       /s/ Jonathan Etra  

       Jonathan Etra, Esq. 
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SERVICE LIST 

Jonathan Galler, Esq. 

Proskauer Rose, LLP  

2255 Glades Rd  

Suite 340 West 

Boca Raton, FL 33431  

561.995.4733  

561.241.7145 (fax) 

jgaller@proskauer.com 

  

 

Counsel for Defendants Sun Capital, Inc., 

Sun Capital Healthcare, Inc.  

and HLP Properties of Port Arthur, LLC 

Service via CM/ECF 

 Sarah S. Gold, Esq. 

 Karen Clarke, Esq. 

 Proskauer Rose, LLP 

 1585 Broadway  

 New York, NY 10036 

 212.969.3000 

 212.969.2900 (fax) 

 sgold@proskauer.com 

 kclarke@proskauer.com  

 

 Counsel for Defendants Sun Capital, 

 Inc., Sun Capital Healthcare, Inc.  

 and HLP Properties of  

 Port Arthur, LLC 

 Service via CM/ECF 
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